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Since its emergence, restorative justice (RJ) has
attracted scholars, practitioners and policy-makers
from around the world. At the same time,
however, such popularity has also generated
confusion and a lack of consensus on what is RJ.
Different people have proposed different notions
of what qualifies as RJ. This article aims to
contribute to such an ongoing debate by
providing an overall picture of RJ. In this
commentary, consideration is given to three
aspects of RJ: concept, definition and practice.

What is restorative justice?

Concept

Developing effective ways of responding to crime
has been a long-standing challenge. In this regard,
conventional justice systems have been criticised for
their ineffectiveness.” In conventional justice systems,
laws identify punishable acts, and as such, crime is seen
as a law-breaking behaviour. As a consequence of
criminal behaviour, convicted or admitted wrongdoers
are the subject of punishment imposed by the state.
Yet, the intent of punishment is not always clear to
offenders, due to the lack of moral communication
during the justice process.? The adversarial nature of
conventional justice systems encourages offenders to
justify their behaviour by denying or neutralising
responsibility for what they have done, because their
focus is on avoiding harsher penalties rather than on
understanding the impact of their crime on victims.?

Conventional justice systems also fail to meet the needs
of victims. In the conventional justice process, victims
have been neglected.* Victims' roles in the conventional
justice process are limited and they are disempowered
because they are not actively involved in the decision-
making process in responding to the crimes committed
against them.®

In response to these critiques,® RJ emerged in the
1970s as a new mode of responding to crime. Daly’
observed that there are four key scholars who have
mainly contributed to developing the early concept of
RJ. Albert Eglash® first coined the term, RJ. He identified
three types of justice (retributive, distributive and
restorative) and argued that, while retributive and
distributive justice focus on punishing offenders and
ignoring victims, RJ focuses on the restoration of the
harm caused by crime. Second, Randy Barnett’
proposed the need for a new paradigm that views
crime not as an offence against the state, but as an
offence committed by one person against another. He
argued that traditional criminal justice systems, which
utilises punishment as a major strategy in response to
crime, are not effective. Third, Howard Zehr™ argued
for a paradigm shift. Zehr claimed that conventional
justice systems have failed to address crimes because it
still retains a ‘retributive’ lens that views crime as a
behaviour that violates criminal law. This view
discourages offenders from understanding the impact
of their crimes on victims. He therefore argued for the
need to shift from a ‘retributive’ lens to a ‘restorative’
lens, which re-conceptualises crime as a violation of the
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relationship between victims and offenders and
encourages offenders to repair the harm caused by
their crimes. Finally, Nils Christie' proposed the need to
return crime as ‘conflict’ to those who are directly
affected by crime. These are victims, offenders and the
community, who are the stakeholders of crime. Christie
argued that crime as a ‘conflict’ between stakeholders
is ‘stolen’ by the state and professionals who represent
these stakeholders in the justice process. As a
consequence, Christie argued that these stakeholders
are disempowered by being deprived of opportunities
not only to express their feelings but also to resolve the
conflict on their own. As such, at
the early stages of its
development, RJ was proposed as
a conceptual opposition to
conventional justice systems,
which were claimed to be
retributive and to have failed."

However, such an over-
simplified dichotomy between
retributive and restorative justice
has been criticised.” As Daly™
observed, such a view was useful
in the early stages of the evolution
of RJ to attract and convince a
broader audience. However, RJ
actually contains some retributive
elements in its means to achieve
its goals because it imposes some
burdens on offenders often
through moral persuasion.’ Retributive and restorative
elements are thus not considered mutually exclusive;
rather, both should be viewed as interlinked and
necessary to achieve justice.' Therefore, as an early
pioneer of RJ, Zehr” changed his original view and
argued that it is more common today to view the
concept of justice along a continuum from ‘“fully
restorative’ to ‘non-restorative’.

Retributive and
restorative elements
are thus not
considered mutually
exclusive; rather,
both should be
viewed as interlinked
and necessary to
achieve justice.

There are arguably two core approaches for
interventions to be restorative. First, RJ aims to achieve
justice by repairing the harm caused by crime. Viewing
crime as a violation of the relationship between victims
and offenders gives offenders an obligation to put their
broken relationship ‘into proper balance’.” Second, to
repair the harm caused by crime, RJ aims to involve the
stakeholders of the crime in the decision-making
process for dealing with the aftermath of the crime as
it is difficult to repair the harm without the involvement
of those directly affected."

Definition

The definition of RJ has been
contested.?® This may partly relate
to its development as a concept
and as a practice. For example,
Van Ness and Strong?' provide
five movements that influenced
the development of RJ: informal
justice; use of restitution; victims’
rights; reconciliation  and
conferencing; and social justice.
Further, Daly and Proietti-Scifoni®
provide additional reasons for the
difficulty in defining RJ, such as
global popularity, ambiguity in
key terms, various views among
RJ theorists and advocates, and
applications in transitional justice
contexts. Therefore, reaching an
absolute definition of RJ has become a challenging task
and different scholars and practitioners try to define RJ
differently.

Amongst the various definitions of RJ, however,
there are two distinct definitions of RJ that are
commonly used: purist and maximalist.? The first and
perhaps the most cited is Marshall’s purist definition of
RJ, which he defines as ‘a process whereby parties with
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a stake in a specific offence collectively resolve how to
deal with the aftermath of the offence and its
implications for the future’.* This definition focuses on
the process of a ‘problem-solving approach involving
recognition, reparation, reconciliation,  and
reintegration of victims, offenders, and others
personally affected’.”

However, such a purist definition of RJ has been
criticised for two reasons. First, it is ‘too narrow’
because it may limit RJ to a voluntary process, despite
the fact that the important feature of RJ is to repair the
harm caused by crime.?® Such limits may make it
difficult to apply RJ to some cases
or for some offenders. Further it
also makes it impossible to apply
RJ when stakeholders cannot
gather nor agree to meet.”
Second, the purist definition is
also "too broad’ in the sense that
it does not refer to the possible

... without referring
to goals, there
might be a risk of

definition of RJ focuses on outcomes as the essential
aim of RJ — repairing the harm caused by crime — and
it does not limit RJ to a specific process to achieve that
goal. By doing so, maximalists aim to transform all
conventional justice practices into restorative ones.*
The maximalist definition of RJ is not without its
critics. For instance, McCold** critiques it for five
reasons. First, it does not provide any measure to
distinguish ‘what is and what is not restorative’ because
it is not theoretically clear how both restorative and
retributive goals are incorporated in the definition.*
Second, it fails to incorporate stakeholders in decision-
making processes, leading to a
failure to appropriately address
the key component of RJ, which
is the personal or relational
nature of crime. Third it includes
coercive measures as a restorative
practice, despite the fact that it
claims to be voluntary. Fourth,

outcomes, leading to ‘no specific |eading to although RJ is a different
boundaries on the kinds of paradigm from conventional
process included’. The process UneXpeCted justice, it does not contain any
lacks any specific aims, leading to : ‘serious challenge to the
confusion as to whether it is ‘an OUtcomeS' WhICh retributive/deterrent paradigm or
end in itself, irrespective of any may not be the therapeutic/treatment

outcome’ or ‘a means to some
other end’.? Walgrave®* argued
that it is impossible to define a
process without its purposes.
Moreover, without referring to
goals, there might be a risk of leading to unexpected
outcomes, which may not be restorative at all.*'

In response to these critiques on the purist
definition of RJ, Bazemore and Walgrave® proposed
what is called a maximalist definition of RJ: “every action
that is primarily oriented toward doing justice by
repairing the harm that has been caused by crime.’
Contrary to the purist definition, the maximalist

restorative at all.

paradigm of justice and
legitimizes the goals of both as
restorative’.*® Finally, lacking a
clear definition of the central
concept of RJ, namely harm, may
make it difficult to distinguish RJ from other
conventional models of justice.

It has been almost 50 years since RJ originated.
However, the debate over its definition has yet to be
settled and it remains a challenge. In this regard,
Braithwaite and Strang* suggested viewing RJ not as
a dichotomy between process and outcome but as a
continuum ‘involving a commitment to both
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restorative processes and restorative values’. Thus,
rather than pursuing a concrete definition of RJ, it may
be more fruitful to view both process and outcome
along a continuum from less restorative to more
restorative.®*®* However, Daly*® has more recently
claimed the need for a more concrete definition of RJ
because while RJ is already at the stage of being
assessed empirically, without a concrete definition it is
almost impossible to define its effectiveness.
Therefore, Daly*® has changed her previous view,
which was that the lack of consensus over the
definition of RJ is not fatal because it reflects a variety
of ideas, interests and ideologies of justice.*' Daly* has

process,*” and because they have influenced the
development of other forms of RJ, such as youth
justice panels.®

VOM was the first contemporary form of RJ
implemented in Ontario, Canada in 1974. In VOM,
victims and offenders are first prepared for the
process by a trained mediator, where they are told
how the process works and what they are expected
to do. Victims and offenders are then brought
together in a meeting coordinated and facilitated by
a trained mediator. In this process, victims explain to
offenders how the crime has affected them, and
offenders explain what they did and why, and answer

recently suggested that RJ questions from victims. Once
should be viewed as a type of .o victims and offenders have had
‘justice . mechanism’, which Once victims and a chance to speak, to ask
means not as a type of justice Offenders have had questions, and to respond, a
but as ‘a justice response, mediator helps the parties
process, activity, measure, or a Chaﬂce tO Speak, consider how to put things
practice’.  Therefore,  Daly . right.* VOM is now utilised in
proposes a definition of RJ as ‘a to aSk queStlonSl most European countries.*

contemporary justice and to respond, a In 1990, the New Zealand
mechanism to address crime, . government introduced
disputes, and  bounded mediator helpS the conferencing  for  young

community conflict’ and ‘[t]he
mechanism is a meeting (or
several meetings) of affected
individuals, facilitated by one or
more impartial people’.*

Practice

Although RJ as a ’‘meeting’ is currently
implemented in the different continents of North
America, Europe, Australasia, Africa, Latin America,
and Asia,* they adopt different forms of RJ that vary
in operational features.** Amongst these forms, there
are three primary forms of RJ: victim-offender
mediation (VOM); conferencing; and circle process.*
These forms are considered primary as they share
essential components of RJ, such as dialogue-driven

parties consider
how to put
things right.

offenders with the enactment of
the Children, Young Persons
and Their Families Act, 1989.
Conferencing gives a significant
role to a ‘community of care’ in
its process. It involves not only
victims and offenders but also
their supporters and sometimes even community
members to support victims and offenders. The
conferencing process is generally divided into two
phases: story-telling and outcome-discussion. In the
story-telling phase, participants express their views
and opinions about the crime and its impact. In the
outcome discussion phase, the focus of the
discussion shifts into what offenders should do to
repair the harm caused by crime.*' Conferencing is
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implemented predominantly in Australia®* and New
Zealand*® for young offenders (and also some
European countries).** Also, like New Zealand,
conferencing is legislated in all states and territories
in Australia.®

The third primary form of RJ is arguably* the circle
process. Drawing upon indigenous practices, a judge,
Barry Stuart, first used the circle process in Yukon,
Canada in 1992. In the process, the notion of
stakeholders is broadened and community members
who have an interest in the crime may participate in the
process. All of the participants in a circle process are
asked to express their feelings about the crime and this
continues until resolution is reached. This communication
is facilitated and protected by the keeper who is often a
community member. The process of the circle may be
more ritualised because a ‘talking piece’ is passed
between participants, and the participant who holds it is
the only one allowed to speak.®” The circle process is
practiced for indigenous offenders in some countries,
such as Australia®® and Canada.*

There are fewer comparative studies between
different forms of RJ.% While comparing these different
forms of RJ may lead to different outcomes,®' such
differences may not be as important as expected. This is
because these differences are somewhat blurred in
current practices® and there are more similarities than
differences.®® Based on their Campbell Collaboration
Systematic Review,* Strang and Sherman® suggest that
at this moment conferencing is the only practice that is
strongly supported by rigorous evidence because in
their review other forms of RJ such as VOM were

excluded for failing to meet rigorous criteria. However,
as Daly® suggests, one needs to be careful in
interpreting such a claim, not only because in the
systematic review certain types of crime, such as sex
offences, were excluded, but also because the review
focused exclusively on diversionary conferencing. It is
possible that diversionary conferences may have a
different effect on victims compared to victims
attending conferences conducted at other stages of the
justice process, such as post-sentencing. That said,
except for the Strang and Sherman systematic review,
many rigorous examinations on what is the ‘best
practice’ of RJ have yet to be conducted. This raises a
need to conduct such studies for the further
development of RJ.

Concluding remarks

The rapid growth of RJ has led to ambiguity of
what is RJ. Since RJ is believed to continue to grow not
only in the field of criminal justice, but also in other
areas such as in school and workplace, a better
understanding of what is RJ has become vital. It is our
intention to contribute by providing an overview on the
recent debate over RJ. RJ is currently viewed as a
continuum from not restorative to fully restorative
rather than a simple dichotomy between retributive and
restorative justice. Despite a long time period since its
emergence, the controversy over the definition of RJ is
an ongoing challenge and the 'best practice’ of RJ has
yet to be identified. Future theoretical debate and
research on RJ should contribute to these challenges.
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