
The role of lay understanding of 
mental illness in mental incapacity 

defences 
Arlie Loughnan discusses the importance of non-specialist 
understanding of mental illness in determining criminal responsibility. 

Mental incapac i ty defences relate to the 
menta l state of the defendant at the t ime 
of the commiss ion of a c r ime or at the 

t ime of a cr iminal trial. In England and Wales , this 
c a t e g o r y of d e f e n c e i n c l u d e s a u t o m a t i s m , 
d i m i n i s h e d r e s p o n s i b i l i t y , i n f an t i c i de , insan i ty , 
in toxicat ion and unfitness to plead. P leading these 
defences involves admi t t ing the cr iminal act. but 
c l a iming that , on the bas is of his or her menta l 
capacity, the defendant should be granted a partial 
excuse , or not held cr iminal ly liable at all. 

The deve lopment , const ruct ion and operat ion of 
m e n t a l i n c a p a c i t y d e f e n c e s in c r i m i n a l l aw is 
tradit ionally unders tood as the product of a conflict 
be tween law and medicine for control over the notion 
of 'deviance". This conflict is framed as one between 
the voluntaris t base of law and the determinis t base 
of m e d i c i n e . In t h i s c o n f l i c t , p s y c h i a t r y a n d 
psychology are al igned with medicine as "scientific' , 
as opposed to "legal", forms of knowledge . Law. with 
its emphas i s on universa l i sm. reasonab leness , free 
will and pun i shmen t , c o m e s up against medic ine 
with its emphas i s on particularity, physical or mental 
disease and treatment . Menta l incapaci ty defences , 
both ' on the b o o k s ' and in pract ice , are general ly 
r e g a r d e d as t h e u n w i e l d y o u t c o m e of t h i s 
compet i t ion . 

T h i s t r a d i t i o n a l u n d e r s t a n d i n g of m e n t a l 
incapaci ty defences posi ts them as the product of 
two eli te, technical forms of knowledge . However , 
mental incapaci ty defences involve a third form of 
knowledge : lay knowledge about , or unders tandings 
of. mental illness. This form of knowledge is relevant 
to any a t t emp t to u n d e r s t a n d m e n t a l i ncapac i t y 
defences . By ' lay unders tandings of menta l illness" 
I refer to the attitudes and beliefs about mental illness 
held by j udges , ju rors and lawyers . T h o u g h legally 
t rained, j u d g e s and lawyers are "lay" in this respect 
because they do not have medica l knowledge . Thus , 
it is in part lay unders tandings of menta l i l lness that 
inform tactical decisions by prosecut ion and defence 
a b o u t m e n t a l i n c a p a c i t y d e f e n c e s . L a y 
unde r s t and ings of menta l i l lness a lso inform the 
dec i s ion-making of the jury in a cr iminal trial. 

Some criminal law theorists writing about mental 
incapaci ty defences hint at the impor tance of lay 
unders tandings of mental illness. Alan Norr ie pleads 

for a "soc ia l u n d e r s t a n d i n g of m a d n e s s " (2001) . 
Michael M o o r e requests an analysis of the "popular 
mora l not ion of menta l i l lness" which he argues is 
the k e y to u n d e r s t a n d i n g why j u r i e s h a v e " for 
cen tur ies excused the o therwise wrongful acts of 
mental ly ill pe r sons" (1984). Moore posits that the 
unofficial version of the insanity defence may restrict 
legal insanity to those popularly considered ' c razy ' 
or ' m a d ' (1984) . These commen t s suggest that lay 
unders tandings of menta l illness are just as important 
as medical and legal construct ions in unders tanding 
mental incapacity defences. 

Substantive role 
W h a t then is the role of lay unders tandings of mental 
i l lness in mental incapaci ty defences'? I suggest that 
lay unders tandings of mental illness have two related 
roles, which can be termed substant ive and symbolic 
roles. Firstly, lay understandings of mental illness play 
a substant ive role in the criminal law. They inform 
the task of determining whether a particular defendant 
will be allowed to rely on a mental incapacity defence. 
This is the evaluat ive aspect of the trial, and it is the 
province of the jury. As fact-finders, the jury deals 
w i t h q u e s t i o n s of m o r a l e v a l u a t i o n . T h e j u r y 
de te rmines whether a defendant meets the criteria of 
a part icular mental incapacity defence, and therefore 
s h o u l d be g r a n t e d an e x c u s e . In th i s t a sk , lay 
u n d e r s t a n d i n g s of m e n t a l i l l n e s s a r e c r u c i a l . 
A l o n g s i d e expe r t med i ca l e v i d e n c e and jud ic i a l 
instruct ions on the law. lay unders tandings of illness 
i n f o r m the j u r y ' s d e c i s i o n - m a k i n g , and are the 
m e a s u r e a g a i n s t w h i c h l a y p e r s o n s e v a l u a t e the 
de fendan t ' s culpabi l i ty and reach a conc lus ion of 
c r i m i n a l r e s p o n s i b i l i t y or r e d u c e d or n o n -
responsibil i ty. As Tony Ward has argued in relation 
to the history of the insanity defence, whatever the 
precise form of the legal test for insanity, " the sane 
are divided from the insane according to ju r i e s ' and 
j u d g e s ' ideas about moral responsibi l i ty and 'folk 
p s y c h o l o g y ' : it is ' lay t ruth ' rather than ' l aw ' s t ruth ' 
or 'medica l t ru th ' that ultimately prevai ls" (1998). 

Symbolic role 
Secondly, lay unders tandings of mental illness have 
a symbol ic role in the criminal law. The symbolic 
aspect of lay unders tandings arises in references to 
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the lay or 'common sense' of the jury. This 'common
sense' frames and justifies the jury's task of
evaluating defendants' claims that he or she should
be granted a mental incapacity defence. As Ward
has argued in relation to the development of the
insanity defence, judicial wariness about expert
evidence reflected in part a desire to maintain the
'cognitive sovereignty' of the jury over the
definition of criminal responsibility (2002). Appeals
to 'common sense' in the contemporary criminal
law perform a similar function. Rhetorical appeal
to the fact-finder's 'common sense' is important
because it affirms the distinctiveness of the jury
inquiry into the defendant's criminal responsibility.
Determining whether a defendant should have a
mental incapacity defence is not reducible to the
question of whether the defendant has a mental
illness, even though this may be important.
Recognising the rhetorical aspect of lay
understandings of mental illness shows that these
understandings continue to be important even
though, as Mackay and Kearns have shown, the role
of the jury has been limited in relation to some
mental incapacity defences (1999 and 2000).

Illustration
A useful illustration of these two uses of lay
understandings of mental illness is provided by the
Court of Appeal decision of/?, v Byrne. In that case,
the accused killed a woman and mutilated her body.
He was convicted of murder. Medical evidence
suggested that Byrne had particular sexual urges that
he found very difficult to resist. The Court of Appeal
quashed Byrne's conviction for murder and
substituted a conviction of manslaughter by reason
of diminished responsibility, on the basis of the
accused's inability to control his impulses. The
Court of Appeal stated that the factual question of
whether Byrne suffered from a 'substantial'
impairment of 'mental responsibility', as required
by defence of diminished responsibility {Homicide
Act 1957 (Section 2), was one on which "juries may
quite legitimately differ from doctors" (at 403). This
comment invokes and upholds a substantive, lay
evaluation of the meaning to be given to the
defendant's mental illness. In Byrne, the Court of
Appeal also acknowledged that there was no
scientific measurement capable of distinguishing
between a state of being unable to resist an impulse
(which warrants an excuse) and mere failure to resist
that impulse (which does not warrant an excuse)
(at 404). According to the Court, the jury should
seek to resolve the question into which category a
particular defendant falls using a "broad common-
sense" approach (at 406). In this comment, the Court
is appealing to the jurors' lay understandings of
mental illness.

Together, the substantive and symbolic roles of
lay understandings of mental illness show that they
are central to the development, construction and
operation of mental incapacity defences. This is not

to say that mental incapacity defences always accord
with 'common sense', nor that expert medical
evidence or particular legal tests, such as that for
diminished responsibility, are unimportant. Rather,
I argue that accounts of the construction and
operation of the defences as the unwieldy outcome
of competition between law and medicine are partial
and may be misleading. Lay understandings of
mental illness must be recognized as knowledge
alongside legal and medical knowledge about mental
illness. Recognizing the role of lay understandings
of mental illness is important because it reminds us
that the 'battle' about the way criminal law deals
with mentally incapacitated defendants is fought on
three fronts. ^ _
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