Is there Gender Bias in Prison
Disciplinary systems?

Catharine Phillips is a prison officer at Bandyup Western Australia’s maximum security female prison.

Introduction

Prisons in most developed countries have one
general aim: to encourage prisoners to improve
themselves through purposeful activity in prison'
in order to rehabilitate them for re-entry into the
community at the expiration of their custodial
sentence and to discourage re-offending upon
release?

To achieve these objectives, prison authorities
allow prisoners to remain out of their cells for up to 12
hours per day to interact with other prisoners and staff,
engage in prison employment or education and to
complete programs designed to reduce their offending
behaviour®. These interactions can and do lead to
infractions of prison rules and regulations*, which are in
place to maintain the good order and security of the
prison and to ensure the safety and security of the
prisoners, staff and the general public®. When these
infractions occur and are brought to the attention of
prison officials, prisoners can be informally warned or
cautioned, given an immediate sanction such as a loss
of privilege or can be formally charged in accordance
with prison legislation.

Existing research suggests gender bias exists in
relation to the severity of the penalties imposed for
prison offences, suggesting that women receive harsher
penalties than their male counterparts for similar
offences committed in prison®. Similar research has
been conducted as to the existence of gender bias in
court imposed sentences, yielding mixed results’.

The issue of prison punishment has not been
extensively studied, however, as discussed, some
available research suggests that punishments are more
severe for female prisoners®,

Females in the general population have a
relatively minimal role in offending and make up only
a small proportion of prison populations, typically 6
per cent®. In 2008, men were almost fourteen times
more likely to be in prison in Australia than women,
with women constituting only 7 per cent of the
Australian prisoner population’. However, women
offend more frequently against prison discipline than
men in Western Australia, other Australian States and
in overseas jurisdictions'.

In Victoria, in June 2001, 31 per cent of prisoners
in the main women’s prison were subjected to
Governor’s hearings whereas in the men’s prisons, male
prisoners were subjected to Governor's hearings at a
rate of between 8.7 per cent and 11.7 per cent for the
same month', Similarly, although females make up only
8 per cent of Victoria’s prison population, they are
much more likely to be subject to a disciplinary hearing
and more likely to be charged with offences relating to
‘good order’ than male prisoners®.

These results are replicated in the Western
Australian prison system where, between November
2004 and April 2005, 250 women at Bandyup
Women's Prison™ — Western Australia’s maximum
security women’s prison — were subject to 219 loss of
privilege orders. Over the same period 570 men in
Hakea Prison — Western Australia's maximum security
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male prison — were subject to 215 loss of privilege
orders and 370 men in the male maximum security
Casuarina Prison had 250 loss of privilege orders. Staff
at Bandyup Women's Prison have reportedly explained
the high incidence of loss of privilege orders by
suggesting that they tended to use the immediate
sanction of a loss of privilege rather than proceeding
with formal prosecutions. Bandyup held 4.2 per cent of
Western Australia’s total prison population in
2002/2003 but administered 12.4 per cent of its total
prison charges. In 2003/2004 Bandyup held 5 per cent
of Western Australia‘s total prison population but
issued 16.7 per cent of its total prison charges.
Incidents and penalties for discipline offences are
reported to be notoriously difficult to research in prisons
due to privacy legislation and the
availability of documents to the
general public®.

Purpose of Research and
Methodology

The purpose of the current
research was 1o investigate
differences and similarities in the
rate of offending against prison
discipline between male and
female prisoners in the England
and Wales prison system and to
investigate ~ whether  any
difference exists between the
sentences imposed on male
offenders and female offenders
in regards to particular prison
offences.

Research Results

The population of prison
establishments in England and
Wales has increased in recent years, however no such
rise has been recorded in the rate of offences against
prison discipline. The male prisoner population in
England and Wales increased from approximately
58500 prisoners in 1997 to almost 76000 prisoners in
2007. The female prisoner population increased from
almost 2700 in 1997 to just below 4400 in 2007.
Although offences against prison discipline have
remained relatively stable in both male and female
prison populations despite the significant rise in
population, female prisoners have continued to be
punished for offending behaviour at a higher rate
than male prisoners over this period.

The greatest rates
of offending in both
male and female
prisoner
populations are
recorded for
disobedience and
disrespect, however, for
females are almost
twice as likely to be
punished for this
type of offending as
male prisoners.

Female prisoners are punished at a higher rate for
most groups of offences including violence, wilful
damage and other offences whereas males are
punished at a higher rate for unauthorised activities and
possession. The greatest rates of offending in both
male and female prisoner populations are recorded for
disobedience and disrespect, however, females are
almost twice as likely to be punished for this type of
offending as male prisoners. Female prisoners exhibit a
higher rate of violent offending for assaults on staff,
assaults on other prisoners and assaults on any other
person where the total rate of punishment for ‘assault’
offences in the female prison population was found to
be more than double the rate for male prisoners. In
addition, female prisoners are punished more
frequently for all disobedience
and disrespect offences, with the
exception of the offence of
‘falsifying a drug test sample’
where male prisoners were
slightly more likely to be
prosecuted for this offence. Male
prisoners were less likely to
receive punishment for offences
such as ‘threats/abusive words or
behaviour’ with 19.31 offences
punished per 100 compared to
31.16 offences punished per 100
female prisoners, and
‘disobeys any rule or regulation’
with males recording 3.29
offences punished per 100
compared with 15.82 offences
punished per 100 female
prisoners.

Male prisoners were more
frequently punished for
unauthorised use of controlled
drugs and possession of
controlled drugs, whereas female
prisoners were punished more frequently than male
prisoners for having an unauthorised article. Female
prisoners were more likely to be punished for
knowingly consuming alcohol than male prisoners;
however male prisoners were more likely to be

punished for conducting drug transactions than female
prisoners.

Rates of Punishments Issued for Prison Offences

Similarities are evident in the relationships between
the use of punishments in regards to the male and
female prisoner populations, Forfeiture of privileges’
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was the most frequently used punishment in both male
and female prisoner populations, and stoppage or
reduction of earnings was the second most frequently
used penalty, followed by confinement to cell or room.
The one notable difference occurred in regard to the
use of prisoners’ removal from their wings or living
units — male prisoners were subject to this penalty at a
rate of 3 punishments per 100, whereas this
punishment was not used against female prisoners who
offended. The proportion of each available punishment
being used in each group of offences showed very little
variation between male and females. For example,
47.15 per cent of male prisoners charged with offences
(excluding escape or abscond) received the penalty of
forfeiture of privileges and 47.87
per cent of female prisoners
received the same penalty.
Similarly, 30.26 per cent of male
offenders received the penalty of
confinement to cells or rooms for
all offences (excluding escape or
abscond) as did 30.07 per cent of
female offenders.

Explaining Gender Bias in
Offending and Punishment

A theory which may explain
why women are possibly treated
more severely in terms of being
punished for

Female offenders
can be seen by
some as ‘doubly
deviant’ and are
punished for the
offence as well as
for defying gender
and social norms,
representing a

In the case of the current research, female
prisoners may be subjected to gender bias similar to
that previously described in terms of their offending
coming to the attention of prison authorities. Rules may
be ignored by prison officials in male prisons whereas
they may be strictly enforced in female institutions. For
example, swearing by male prisoners may be socially
acceptable for male prisoners and ignored, whereas
female prisoners are challenged and punished for such
behaviour.

This may explain the disproportionately higher rate
in the current research for the offence of
‘threats/abusive words or behaviour’, along with other
offences, in the female prisons. Prison staff may choose
to ignore offending behaviour in
male populations or issue
informal cautions for offending
behaviour in male prison
populations, whereas prison staff
may choose to formally charge

prisoners in female prison
populations.
Further  research  was

conducted to examine whether
prison incidents were a reflection
of the offending behaviour which
caused the offender to receive a
custodial  sentence’. Data
indicated that this is not the case,
as 63 per cent of male prisoners

offending were imprisoned for violence
behaviour is that of the ‘evil threat tO the offences, sexual offences,
woman thesis’ or ‘selective h 1 robbery and burglary compared
chivalry theory'®. The theory is sta b_lhty Of fam”y to a total of 36 per cent for these
predicated on the belief that |Ife and Of offence groups for female
women  whose  criminality prisoners  however  female

violates the conventional norms
of femininity are treated more
harshly than men convicted of
comparable offences. Female offenders can be seen
by some as ‘doubly deviant’ and are punished for the
offence as well as for defying gender and social
norms, representing a threat to the stability of family
life and of social order?”. Similarly, with regards to
prison systems and prison discipline, female prisoners
may be seen to abrogate socially constructed ideals of
compliant, law abiding women and they may also be
seen to have contravened their primary maternal role
as nurturing responsible parents's,

social order.

prisoners were more often
punished for violence offences
within the prison environment
than male prisoners, where 22 per 100 male prisoners
were punished for violence offences in comparison to
30 per 100 female prisoners.

Other explanations for the disparity in the rate of
punishment for offending against prison discipline
might be that female prisoners indeed commit
proportionately more offences than males. If prison
officials and other individuals required to make
decisions regarding the punishment of offending for
male and female prisoners show no bias in terms of
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whether or not punishments for offending are applied,
other variables may become relevant. For example.
female prisoners may simply be more difficult to
manage and more resistant to authority than male
prisoners®. In addition, the rate of offending against
prison discipline may have a direct correlation with the
incidence of instability, aggression and violent
behaviour resulting from drug or alcohol related mental
disorders? within the female population. Female
prisoners in United Kingdom prison establishments
were almost twice as likely to be imprisoned for drug
offences as male prisoners (28 per cent of the female
prison population in comparison with only 15 per cent
of the male prison population). This may in turn
influence rates of female prisoners’ drug or alcohol
induced mental disorders as 23 percent of sentenced
female prisoners were reported
to be drug dependent compared
with 11 per cent of male
prisoners in  the  United
Kingdom?.

To reduce the likelihood of
disparities, prison staff may
benefit from training in gender
differences in conflict and
dispute resolution to reduce the
frequency by which female
prisoners are charged with
offending  against  prison
discipline, conversely staff that
work with male offenders may also benefit from
training to ensure that male prisoners are not foregoing
formal sanctions for offences that they should, indeed,
be punished for. Another possible explanation for the
disparity in punishments between male and female
prisoners is that male prisoners may offend covertly and
therefore be harder to detect. Similarly more staff may
be employed or available in female establishments
which may aid in the detection of prison offending, or
female prisons may have less access to meaningful
activities which results in female prisoners being idle for
much of the day® thus resulting in more altercations
and disobedience due to boredom.

... female prisoners .
may simply be more
difficult to manage
and more resistant
to authority than
male prisoners.

The lack of programs designed and available for
women in the Western Australian prison system in
terms of reducing violence and drug use in preparation
for prisoners’ release into society* may also have an
impact on prison offending, as without access to such
programs female prisoners may be less equipped to
desist from violent behaviour and drug activities prior to
their release into society than male prisoners who have
accessed similar programs in male prisons. More
research is clearly needed in this area.

The Need for Equitable Punishments

It is evident that penalties should reflect the
seriousness of the offence and act as a punishment for
the offender and as a deterrent to future offending by

the offender and others®. It has

been suggested that the gender

of an offender in itself should not
matter relevant to
sentencing®. However, the
problems faced by female
offenders should not be ignored:
with high incidences of complex
drug abuse, unhealthy family
relationships and physical and
emotional abuse?. In society,
women’s lives are very different to
those of men in ways that should
be taken into account in
sentencing in open court where a gender-neutral
stance would not tackle these pre-existing
disadvantages®. However, it would be wrong to not to
highlight that similar issues also affect male prisoners —
both populations possess the same criminogenic factors
such as poor cognitive skills, strong ties to and
identification with anti-social role models, weak social
ties, anti-social attitudes and feelings, dependency on
drugs and alcohol and adverse family or social
circumstances®. Furthermore unfairness of discipline in
the prison system is @ major cause of dissatisfaction
among inmates®. In addition, offenders who perceive
punishment for prison indiscipline as fair are more likely
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to be compliant, while offenders who perceive
punishment as unfair are more likely to be defiant®. In
Victoria, Australia, complaints are regularly received
regarding the absence of reasons for the imposition of
penalties and in regards to inconsistencies in the
administration of the disciplinary process and disparities
in the withdrawal of privileges and the impositions of
sanctions®. One of the most common complaints in the
Victoria prison system is the lack of consistency
between prisons — prisoners charged with identical
offences can receive substantially different penalties —
for example, a prisoner assault resulted in six different
outcomes in Victoria, ranging from a reprimand at Won
Wron to 28 days loss of privileges at Fulham
Correctional Centre®. It must be noted, however, that
while offences may appear the same, extenuating
circumstances make each case different and may
therefore warrant a different penalty — there must be
flexibility and discretion allowed in imposing penalties
which are ultimately fair and reasonable and take into
account the circumstances of each particular case®.

Conclusion

Female prisoners were punished more frequently
for offending against prison discipline than male
prisoners, however both male and female prisoners
received similar penaltles in terms of the type of
punishments issued.

This study has shown that females were recorded
as being punished for offending behaviour consistently

more often than men in terms of all groups of
offending, aside from the offence groups of
‘Escape/Abscond Offences’ and ‘Unauthorised
Transactions/Possessions Offences’. The total rate of
punishment for offending against prison legislation in
the female population remained, in 2007, as per
previous years, higher than that recorded in the male
prisoner populations in United Kingdom prison
establishments. In addition, this study has shown that
female prisoners were recorded to be treated relatively
equally in terms of punishments issued for offending
against prison legislation to male prisoners. This study
found little or no difference in the type of punishments
issued to female prisoners in comparison to those
issued to male prisoners in United Kingdom prison
establishments, although the available data was
insufficient to ascertain whether there were differences
in terms of the severity of the penalties imposed on the
male and female prisoner populations.

The collection and analysis of additional
information such as the severity of the offences
committed and offenders’ prior history of prison
offending would provide a full examination into
whether male and female prisoners are treated equally
in terms of prison punishments when the severity of
punishments is taken into account and will also give
prison policymakers guidance on where resources
should be allocated, in terms of staffing, training and
program development and implementation in regards
to reducing prison offending
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