To what extent can problem solving courts address the
problems women face in the criminal justice system?
Using an evidence-based lens to explore best practice in
problem solving courts globally.

Dr Shona Minson is a Research Associate at the Centre for Criminology, University of Oxford, UK and Dr Ruth
Armstrong is the Director of Justice Matters, UK," Mary Covington is the Program Manager of Justice
Forward, Texas and Amanda Dutton is a Recovery Support Peer Specialist at Santa Maria Hostel, Texas. Maria
Jimena Monsalve is a penal enforcement criminal judge in Argentina, Dr Corina Giacomello is a professor at
the Legal Research Institute, UNACH, Mexico and Dr Ulda Omar Figueroa Ossa is the co-ordinator of the
Centre for Justice and Society Studies at the Pontifical Catholic University of Chile. Pablo Hilaire is a lawyer
from Argentina currently working in the Ministry of Justice, England and Wales and Adam Kluge and lulia
Cristiana Vatau are doctoral researchers, at the Centre for Criminology, University of Oxford, UK.

Over the past twenty-five years, problem-
solving courts have emerged as one response to
calls for criminal justice reform.? These courts,
which were born of public and legal perceptions
of an ‘ineffective’ system of punishment,* bring
community treatment together with the court—
often as a mechanism for delivering behavioural
change in people with convictions. Operating out
of existing criminal courts, as well as separate
institutions, problem-solving courts place judges
at the centre of rehabilitation, with the aim of
using ‘engagement with the justice system to
motivate and provide accountability for people
who engage with support [services]'.* Operating
in many regions across the world, from the USA to
Brazil to Australia, problem-solving courts address
the personal, social, and structural factors that can
both lead to offending and exacerbate
experiences of stigmatisation for those involved
in the criminal justice system.®¢ In this way,
although often focussed on individual behaviour
change, they take a more relational and whole

systems approach to the context in which
behaviour changes occur.

Women’s Experiences of the Justice System: A
Global Overview

It is only in the last few decades that
criminological research has widened its focus beyond
male criminality to consider women’s experiences of
criminalisation.” Women have been afforded a position
on the margins of an already alienated landscape, and
in this way, justice-involved women are doubly
stigmatised, for both their alleged offence and the
subjugation of their gender identity. A macro-level
analysis of women’s problems across global justice
systems finds a set of intersectional trends.

There are a disproportionate number of socially
disadvantaged women in global prison systems.® In
many countries, typical female offenders will be young,
unemployed, have low levels of education, and/or have
dependent children.® Beyond the remit of sentencing,
women are subjected to distinctly traumatising
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experiences of abuse within the confines of the physical
prison facility. It was found, for example, that 37.4 per
cent of Brazilian female prisoners experienced physical
violence during their carceral stay." Moreover, a study
carried out in a female prison in the countryside of Sao
Paulo found that officer-on-inmate violence was often
used in place of rehabilitation, with the explicit
intention of further traumatising female prisoners into
submission.™

Gender plays a paramount role in constructing the
dimensions of stigma and trauma for justice-involved
women as the separation of women from their children
is considered to be among the most damaging aspects
of criminal punishment for women.™ In the United
States, women are routinely shackled for both the
duration of their pregnancies and during their labour,”
and in a variety of global penal facilities female
prisoners are left without adequate medical,
reproductive, and gender-specific treatments.™ These
mechanisations of carceral violence prove further
destructive for women belonging to other subjugated
identity groups. Vaswani' has written extensively on
this subject, suggesting that women involved in the
criminal justice system are perceived as ‘double wrong,
violating not only the law but also gender norms and
expectations in society’."

A study by Carbone-Lopez and Kruttschnitt
found that Black women reported higher rates of racial
discrimination by both prison officers and other
incarcerated people than their white female
counterparts.'” A similar study found that the attitudes
of prison personnel grew increasingly hostile when the
population of incarcerated women was majority-
Black."™ A study in the UK found that Black women are
about 25 per cent more likely to receive a custodial
sentence than white women.™

Problem-Solving Courts: A Way Ahead?

The violent and traumatic dimensions of stigma
that delineate women’s experiences with the justice
system make evident the urgent need for a reappraisal
of global punishment regimes. Understanding gender-
based abuse as further compounded by experiences of
race and class-based discrimination, with social
conceptions of motherhood further weaponized by
penal personnel, problem-solving courts offer a means
by which to consider the complex experiences and
needs of justice-involved women.?

The term ‘problem solving court’ (PSC) is widely
used and includes a variety of courts: intensive
supervision courts, treatment courts, drug courts,
veterans’ courts, community courts, domestic violence
courts, mental health courts, female offenders’ courts.
There is not a ‘model” problem solving court, and even
within the same jurisdiction the problem-solving courts
may operate on quite different principles and with
different parameters.

In this article we look at the operation of PSC to
which women are admitted in five jurisdictions: the
United States, Argentina, Chile, England and Wales,
and Scotland.

United States

Context

The first iteration of a problem-solving court was
established in 1989 in Miami Dade County in the form
of a drug court aiming to provide judicially monitored
treatment to low-level offenders suffering from drug
addiction.?' The judge, prosecutor and defence worked
together in a non-adversarial manner to deploy rewards
and sanctions in order to encourage treatment
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adherence. A decade later the first community court,
the Red Hook Community Justice Center, opened its
doors in 2000 in Brooklyn, New York. It was established
after the murder of the Red Hook Public School
principal. Three teenagers were convicted for his
murder and the incident became a catalyst for change.
In a collaboration between the County District
Attorney, the chief judge of the New York Court of
Appeals and the New York Centre for Court Innovation,
a judge-led programme of court monitored

legal, treatment and supervision services. Team
members are expected to share information regarding a
participant’s compliance or non-compliance with
program requirements based on their professional
knowledge, training, and experience, however the
judge is the final decision maker regarding legal
disputes, incentives, sanctions, and case disposition.
Programme: The treatment court applies
evidence-based and procedurally fair behavior
modification practices that are proven to be safe and

intervention for low level crime
was developed. Since that time a
range of problem-solving courts
have emerged across the United
States. Courts have their own
particularities, but the Best
Practice Standards for Adult
Treatment Courts, issued by the
national organisation All Rise, are
followed in many courts.?? The
drug court in Harris County,
Texas is one such court.

Drug Treatment Court,
Harris County Texas

Admission: The court
admits both men and women.
Entry into the drug court is
voluntary and referrals are made,
based on eligibility criteria, by
judges, prosecutors, defence
attorneys, probation officers, law
enforcement, family members,
treatment professionals and peer
recovery specialists. Entry into
the programs can be either prior
to sentence, where the court

Gender plays a
paramount role in
constructing the
dimensions of
stigma and trauma
for justice-involved
women as the
separation of
women from their
children is
considered to be
among the most
damaging aspects
of criminal
punishment for
women.

effective for high-risk and high-
need persons. The judge relies on
licensed treatment professionals

when issuing treatment
conditions. Incentives  and
sanctions are delivered to
enhance adherence to

programme goals and conditions
that participants can achieve and
sustain for a reasonable time.
Participants are rewarded for
engaging in healthy activities that
contribute to treatment goals and
promote long-term recovery.
Sanctions are delivered for
noncompliance of achievable
goals and are specific to a
particular behavior. Participants
should receive advance, written
notice of behaviors that are
expected and those that are
violations.

Progression: Pre-plea
dispositions allow the participant
to enter into a pre-trial diversion
contract and be placed on
supervision.  When all the
elements of the contract have

acts as a diversion mechanism, or

after plea. There are criteria for

entry, including some disqualifying offences, but overall
admission is based on a clinical assessment of risks and
needs, whereby higher risks and needs makes it more
likely someone is admitted, because the research shows
problem solving court approaches are more successful
for this cohort.”

Staffing: A multidisciplinary team manages the
operations of the Drug Court, including attending pre-
court staff meetings and status hearings, contributing
to the review within the team members’ areas of
expertise, and delivering or overseeing the delivery of

been met, the case is dismissed

and can be expunged. Post-plea
dispositions place the participant on probation or
deferred adjudication and participation in the court is a
condition of probation.

Latin America

Context

Globally, between 2002 and 2022, the male prison
population has increased by 28 per cent* whilst the
female prison population has soared by 60 per cent.”
Latin America and the Caribbean represent the region
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in the world with the highest rise of the female prison
population, where it increased by 151 per cent
between 2020 and 2022. Drug-related offences
represent the main cause for this trend, particularly the
use of mandatory or de facto pre-trial detention,
disproportionate sentences, the criminalization of
substance use-related conducts and the legal
prohibitions or obstacles to access non-custodial
measures during trial or after sentencing.?® As
referenced in the introduction, whilst women represent
a minority of the total prison population, about 5.5 per
cent, they face particular conditions of vulnerability
which begin before their incarceration and are
exacerbated by it. Incarcerated women mostly come
from poor households and have experienced gender-
based violence since childhood.
They are primary or sole
caregivers of small children as
well as caregivers and providers

Reduced access to

of themselves and their role and place in their life,
family and community.

Problem-solving courts have been implemented in
multiple countries in Latin America, mainly in the form
of drug courts® or under restorative programs that use
criminal mediation mechanisms.*' In general, these are
initiatives that operate under the mechanism of
suspended sentences, and they do not have a particular
gender focus. In this article, we pay particular attention
to the Argentinian and Chilean case studies in light of
their differing levels of development.

Problem-Solving Courts in Argentina

The Penal Enforcement Court N°5 led by Judge
Maria Jimena Monsalve has implemented a Therapeutic
Tribunal programme that treats
women with substance abuse
problems, and men who have

: been sentenced for gender-based
of other dependent people, such ed ucation violence offences Engnforcement
as their parents.?” Children living . N .

1 A 1 tor th
in prison with their mothers programmes, zgl;r:psli;nncergen |g$ monc!rior:]inael
usually face the same precarious tra|n|ng and judgments and are responsible

living conditions as their mothers
and are subject to the same
prison regime.® The report
Women deprived of their liberty
in the Americas provides a
detailed picture of women'’s
challenges in the prison system
and the systematic human rights
violations they are exposed to,
among them, lack of adequate
spaces and women only prisons
and accommodation in mixed
centres which provide little or no access to womens'
services.?® Reduced access to education programmes,
training and employability contribute to the erosion,
rather than the enhancement of women'’s personal and
social capital. This increases the strain on women and
their families. Post-prison life can be equally harsh, with
stigma, loneliness and fragile support and family
networks hindering women's processes of recuperation

employability
contribute to the
erosion, rather than
the enhancement of
women'’s personal
and social capital.

for controlling prison conditions,
applying alternative measures,
and deciding on detention
regimes and early release. By law,
conditional sentences, parole,
and restorative approaches to
crime can be used by judges, and
sentences must aim to achieve
the rehabilitative principle of
social integration rather than just
punishment. Taking place outside
the current adversarial model and
logic, the dynamics of the Therapeutic Tribunal
programme are nourished by therapeutic, restorative
and compositional practices as well as a procedural
justice approach focusing on treating the participant in
court with respect and dignity.

Admission: This problem-solving approach
favours the early identification of drug users and offers
them immediate access to treatment under the
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supervision of the judge. The judge acts as a
therapeutic agent and is committed to finding a
solution to the underlying conflict. The programme is
proposed to participants under suspended sentence
orders and/or probation, and it is voluntary.
Programme: If the participant accepts the
programme, they undergo a psycho-social evaluation
called ‘preceding examination’ carried out by an
interdisciplinary team in the court. This team assesses
suitability and refers the participant to the Drug
dependency and Addictions National Agency team,
which will allocate a vacancy in a centre and determine
the treatment to be followed (e.g., individual therapy,
day hospital, hospitalisation, comprehensive care in a
Community Care and Assistance Center). The three
main objectives of the intervention are to reduce
consumption; avoid relapse into
crime; and achieve social
integration. Supervision meetings
may be weekly, biweekly,
monthly or bimonthly and are
scheduled according to the
participant’s needs. Conditions
are often set in the form of small
behavioural agreements to be
reached with members of
different disciplines, such as
psychology, psychiatry, social
work, and medicine, and with
the participant’s consent.
Staffing: The judge does
not act alone but works
alongside the other professionals
in the interdisciplinary team.
During the programme, the judge encourages open
debate on the conditions and/or short-term objectives
to be potentially imposed. Alongside the court, various
institutional and non-institutional actors, such as the
Drug dependency and Addictions National Agency, the
Prosecution Service, the Public Defender’s Office, the
National Directorate for Social Reintegration of the
Ministry of Justice, and community or grassroots
treatment centres support the programme.
Progression: As the intervention progresses, the
program contemplates relapses in consumption and
continues to engage with the participant when they
occur. When a participant makes progress, the judge
may recognise it by introducing benefits related to their
recreational and leisure preferences; or by reducing the
frequency of judicial supervision. In the event of non-
compliance, increased judicial supervision is more
likely. The programme ends with a graduation-style

Young women have
had the opportunity
to either enter or
continue with a
drug court
programme as a
cautionary measure
or alongside an
ongoing sentence.

meeting. The participant’s achievements are highlighted
in the presence of family and friends and the
participant receives a diploma certifying the successful
completion of the programme in what tends to be a
very emotional ceremony.

Problem-Solving Courts in Chile

In Chile the most well-developed iteration of
problem-solving courts is the drug treatment court.
Currently, there are drug courts operating voluntarily in
the country. They occur as a block of hearings within
traditional penal courts.

Admission: Many of the people admitted to the
drug courts are women, and their criminal proceedings
are suspended when they are admitted into the court.
More recently, with the expanded availability of drug
courts for juveniles, young
women have had the opportunity
to either enter or continue with a
drug court programme as a
cautionary measure or alongside
an ongoing sentence. Although
not yet implemented, Figueroa,
Rufs and Koppmann have
designed a theoretical model
which proposes the use of
problem-solving  courts  for
women who are mothers and
who risk prison sentences.*
Women would be admitted on
the condition that they adhere to
an intervention program during
the period of supervision.

Staffing: Judges usually
begin working in drug courts with no prior training or
familiarity with the procedural manual. Each court
collaborates with a therapeutic team constituted of a
psychologist and social worker who assess potential
candidates and provide guidance to judges with respect
to verbal encouragements and therapeutic decisions.

Programme: There is little information on the
operation of the courts, but recent ethnographic
fieldwork reported that therapeutic team members said
the courts generally lack the resources to systematically
offer support in cases such as domestic violence and
teenage pregnancy.** Drug treatment courts in Chile do
not have the authority to apply rewards and sanctions
to motivate compliance.

In the proposed model, women would be required
to live in specified housing units.*® The court
programme would facilitate the placement of their
children in day care centres or schools during the
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supervision period, and they would be offered
programmes to promote parenting skills, reduce drug
use and reduce their risk of recidivism. The women
would be required to attend a monthly court hearing,
where the program officer in charge of the case would
present to the court, the prosecutor and the woman’s
defence, the progress of her intervention plan and her
behaviour at the halfway house.

Progression: As most people enter the court with
a conditional suspension of criminal proceedings, their
stay within the court can be dependent on their status.
Usually, removal from court only occurs if the offender
has committed another offence. However, in the case
of juveniles, prosecutorial discretion can permit their
continuation in the court even if they change status to
a cautionary measure or sentence. If treatment is
unsuccessful, participants have the opportunity to
negotiate and alter their conditions to no longer
include the drug court provision. Should they wish to,
participants can also continue with treatment at no cost
following the completion of drug court judicial
monitoring.

United Kingdom

Context

In the year to June 2023, 5286 women entered
prison in England and Wales.*® In Scotland the weekly
average women'’s prison population is around 308
women.?” In England and Wales, 69 per cent of women
sentenced to imprisonment have committed non-
violent offences. The most common offence for women
is theft. 53 per cent of all women in prison have been
sentenced to less than six months in prison, which
means they will spend only three months, half their
sentence, in prison before serving the rest ‘on licence’
in the community.® 53 per cent of women in prison
have suffered sexual, emotional or physical abuse.® 48
per cent committed the offence to support the drug
use of someone else.”* 76 per cent report problems
with their mental health and 46 per cent have
attempted suicide.*” 31 per cent have spent time in
local authority care.” 35 per cent of all women

cautioned and convicted were first time offenders, and
23 per cent of women in prison in England and Wales
are serving a prison sentence for their first conviction.”
It is estimated that between 50 per cent and 60 per
cent of women are mothers to children under 18
years.** There is extensive and irrefutable research
evidence that prison does not reduce reoffending; it
actually increases it when compared to reoffending by
people who have served community sentences.* When
women enter prison, they often lose their housing, any
employment that they had, and their children. Short
sentences and an under resourced prison system do not
allow offending behaviour or drivers of offending——
poverty, addiction mental ill health——to be addressed
sufficiently.

Problem-Solving Courts in England

In 2014 Greater Manchester introduced ‘The
Whole System Approach’ (WSA) for women: gender
responsive support to women in contact with the
criminal justice system, and the first women’s problem-
solving court in the UK was established.“* More recently,
a pilot ‘Intensive Supervision Court’ for women has
been established at Birmingham Magistrates’ Court.

Manchester

Admission: The court focuses on women at risk of
custody or a high-level community order, who have
multiple complex needs that may include, debts,
physical and mental health, adverse childhood
experiences and trauma, parenting, accommodation,
substance misuse and domestic abuse. The decision to
sentence them to the problem-solving court is made at
the time of sentence following inter-agency
consultation.

Staffing: The magistrates courts are a three
person lay (volunteer) tribunal. The court is supported
by Probation staff.

Programme: The women are given Community
Orders or Suspended Sentence Orders and are expected
to combine a Rehabilitation Activity Requirement with
court reviews. Sentence plans are drawn up at multi-
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agency meetings, and the court holds regular reviews
to discuss progress and set goals for addressing
criminogenic needs. Women's Centres provide support
to the women and for many, attendance at such a
centre is a requirement of their order.”’

Progression: Failure to attend court reviews does
not result in punitive outcomes. Women are given the
opportunity to attend but are not forced to do so.
When the women complete their intervention, they are
discharged from the court. The usual time to spend
under the supervision of the court is around 12 months.
Greater Manchester has a lower annual average
reoffending rate for females compared to similar urban
areas, and England and Wales overall (15 per
cent compared to 23 per cent for the April 2017 to
March 2018 cohort). This may be attributable to the
WSA including the problem-solving court.*

Problem-Solving Courts in
Scotland

In Scotland, the Aberdeen
Problem Solving Approach (PSA)
for women was established in
November 2015 and in 2023 a
Female Offenders Court (FOQ)
was established in Glasgow
Sheriff Court.

Admission: The Aberdeen
court was aimed at women with
a history of frequent low-level
offending with multiple and
complex needs. In the Glasgow
FOC the women who are
admitted to the court may have
been convicted of a crime for which custody could be
imposed. ‘Those admitted into the PSA have their
sentence deferred while they engage with service
providers for a specified period of time, during which
they must return to court for regular judicial reviews
with a dedicated sheriff."*

Staffing: The courts have dedicated sheriffs so
that the women see the same sheriff at each review.
Throughout their sentence the women are supervised

Punishment is
deferred until
they've had time to
address their
presenting issues
under the FOC
supervision.

by a criminal justice social worker, and they are offered
support from Women's Centres.

Programme: Punishment is deferred until they've
had time to address their presenting issues under the
FOC supervision. They may attend courses or receive
support from women’s centres. They may be referred to
treatment programmes for addiction or mental health
issues.

Progression: If women can engage with the
services offered and make progress with the presenting
problems in their lives, they can end their time at the
court by being ‘admonished’. This means that no
further penalty is imposed, and the case is finished. If
they do not make progress they will be referred back to
a traditional court for sentencing.

Research on the gender specific benefits of
problem-solving courts

In the United States, where
the problem-solving court model
originated, there has been an
opportunity for longer
evaluations demonstrating the
effectiveness of the courts across
time.*® Evaluation of the Red
Hook Community Justice Center
in Brooklyn has shown positive
outcomes with people involved in
the programme being 20 per
cent less likely to be re-arrested.*
Data showed that it increased the
sense of procedural fairness and
community confidence in the
justice system,*? and cost benefit analysis indicated that
the total benefits exceed the total costs in a ration of
nearly 2 to 1. It is harder to find gender specific
research evaluations for problem solving courts, but
Myer and Buchholz used a quasi-experimental matched
case design to evaluate the effect of a gender-specific
drug treatment court in the Mid-West on recidivism,
measured by new convictions, and a 2-year follow-
up found that women who participated in the gender-
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specific drug treatment court were 17.5 percent less
likely to have a new conviction, compared with females
on probation in the comparison group who did not
participate in the treatment court.> The difference was
statistically significant.

In the Latin American context, research on
problem-solving courts has been scarce. The few
studies on problem-solving courts in Latin America have
been evaluation studies® or ethnographic studies* that
have focused on drug courts in Chile, but without
specifically focusing on their use among women. In the
UK there are only a few early-stage evaluations of
women'’s problem-solving courts and a number of
papers critiquing the ‘potential and the pitfalls’.*”*®
Early-stage evaluations tend to show a high level of
satisfaction from participants, but without longitudinal
data it is difficult to know what the real benefits and
disadvantages of these courts might be over the longer
term. The main concern seems to be that of net-
widening, or ‘up-tariffing’- bringing more women into
the criminal justice system and for longer — where
women who might remain outside of the criminal
justice system are given these sentences to provide
support to them which is not available through other
means in the community. On the other hand, the
potential of reducing reoffending rates and giving
women the opportunity to address criminogenic factors
in their lives, is a powerful incentive to increase the use
of these courts.

We are increasing our understanding of the issues
of justice involved women, and problem-solving courts
present as potentially interesting alternatives to
traditional courts when considering the intersectional
harms and criminogenic risks attached to women's
experiences of the justice system in a variety of
jurisdictions. They centre women’s experiences and

needs instead of retribution and punishment, by
recognising that many women need support and
structured input to stabilise aspects of their live so that
they can desist from the behaviours that caused them
to be brought to the attention of the courts. As such,
they situate women as central to solving their criminal
behaviour but do so within a context that
acknowledges and seeks to respond to at least some
aspects of the systemic and intersecting social
deprivation factors that contribute to womens’
offending. However, this brief examination of
problem-solving courts in five jurisdictions has
demonstrated that although their use is increasing
across the world, they have disparate aims and
approaches, and very little is known about the
outcomes for women. There is no doubt that
alternative justice solutions are needed; it is therefore
important that evidence on the operation and efficacy
of problem-solving courts for women is given proper
attention. If evidence-based practice is to be developed
we need to consider evidence from four sources:
research evidence, professional expertise, user
experience and the practice context.” There has been
a pattern in the UK of problem-solving court pilots
starting and stopping, and if they are to be a long
term, sustainable part of the justice system there must
be proper evaluation of outcomes over longer time
periods, with data gathered from users, practitioners
and academics to help us understand what is
happening and why. Problem solving courts have
become a global justice initiative and there is no doubt
that international collaboration to enable learning
from different models in future research and
evaluation will serve justice involved women and
contribute to what we can draw from these models
for criminal justice more broadly.
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