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The Idea of Punishment

Tur BisHor

The Ideq of Punishment by Lord
-Ongford, is a most readable
book, though somewhat
mbling and disjointed. Indeed
d IS very reminiscent of those
clightful” conversations which
velop sometimes in Oxford
Mmon-Rooms after dinner, As

X %as reading it I almost felt that
sm,was back at Christ Church,
tabllng at the bottom corner of the
¢ listening to an argument.
ei(z)}id Longford was presiding, on
an der side of him sat Lord Russell
on Lady Wootton, and there were
w? Or two clergymen present as
ae,l- Someone said, “What does
Whludge think that he is doing
°n he sentences a man to
5:;8_0'1? What I mean is, what is
re Idea of punishment?” Someone
Plied that the judge’s ‘main
tl:::pOSe. of course, was to deter
o Offender from committing the
€hce again, and at the same time
S deter other potential offenders.
i demeone else said, “No, the main
Sugl Was to subject the offender to
. -1 treatment as would result
his reform.” Lord Longford

Y8gested that you cannot really

OF EXETER

keep the idea of retribution out for
long. “Oh yes you can, and
should,” said some of the others,
and then the argument really got
under way.

It soon became clear that how-
ever much you might wish to ex-
clude the idea of retribution from
the idea of punishment, you could
not keep it out of the discussion.
At the same time it became clear
that retribution in this context does
not include any idea of vengeance,
or of anger, or of inflicting pain
for pain’s sake. Yet it seems clear
that the idea of retribution is some-
how necessary to the very idea of
punishment. Because without it the
connection of justice with punish-
ment drops out.

At this point Lord Longford
again intervened. During the
earlier discussion the College
butler had been sent across to the
library, and had returned with an
armful of books—chiefly the
works of Pope Pius XII and
Archbishop William Temple. Lord
Longford pointed out that however
much importance you attach to
the findings of modern psycholo-
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gists about the significant influence
on criminal action of what may
be called medical or other non-
moral factors, it still remains true,
in the words of the Pope, that
“The average man has not only
the moral capacity but also the
positive possibility of making auto-
nomous decisions and acting
accordingly, thereby assuming
obligations and responsibility.”
Therefore, when Lord Longford
speaks of retaining the idea of re-
tribution, he means, *“retaining
some connection between the
supposed heinousness of the
offence, the degree of moral failing
on the part of the culprit on the
one side, and the severity of the
punishment on the other.” But
Lady Wootton would have none of
this, She insisted that when
punishing an offender the question
of his criminal responsibility can
be by-passed. The degree of his
¢riminal responsibility involves a
verdict on the past, whereas what
really matters is the future. What
teally matters is deterring and re-
forming an offender. How far the
offender is actually to be blamed
for his offence and how far it is
to be attributed to some mental
sickness, are questions which Lady
Wootton maintained, cannot be
satisfactorily answered. It is
therefore better not to ask them.
Of course the offender must in
some way deserve the treatment of
punishment, but the degree to
which he deserves it does not seem
to her, apparently, to be very
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important. To all this Lord
Longford retorted with the intef”
esting argument that neither deter”
rence nor reform will, in fact, wOf
without the introduction of !

idea of retribution. He says tha!
a community is never likely ¥
support a sentencing policy Which
does not maintain some connectio?
with the supposed wickedness ©
the crime and the severity of th°

sentence. In fact, therefore :j
would be to discredit the law 8"
diminish the sanctions WhC

operate against crime if we (¢
to remove such a connectio”?
altogether. With the help of th°
clergy, who intervened extensively
at this stage, he also showed th?
the idea of retribution is essenti?
to reform. A prisoner is far mo’
likely to be reformed, he says '
he can recognize the justice 7
the penalty, than if he cannot. y
far as possible the penalty impos®
should be one whose appropriat®’
ness even the delinquent can

brought to appreciate. A man 3%
not really be rehabilitated until P
recognizes his own sin. Therefo!
retribution, the penalty adjust
to the heinousness of the offef‘“e'
is a necessary element in P

effective reform of prisoners. e
conclusion of this stage of t:t
(o) L

argument is “retribution, in sh
provides a justification for so”
punishment and sets a limit to !
amount of punishment justiﬁablcc'
But deterrence and reform are b
main factors which society shov

take into account in deciding h°

i
j
c
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far society should exercise its

Tght of punishment when passing
$entence,

shAt thi§ point Lord Russell
N OWed signs of impatience. As
3 determinist, he does not believe
n the freedom of moral choice
O therefore, in moral guilt,
r!““e'fore all this talk about re-
1%ution is to him nonsense. But
Ord Longford politely tells Lord
w“Ssell to shut-up. This is just as
¢ll, because otherwise the argu-
lent would have been totally
8ged down in the age-old con-
Oversy about freedom and deter-
d Dism, grace and freewill, pre-
UStination and so on. Lord
Ussell being thus silenced, Lady
Ootton returned to the scene as
Umanist sociologist. She stated
position thus, I should not
of ®Mpt (o assess the wickedness
different offences or to relate

© severity of treatment to this.
a° do so raises the, to me, un-
USwerable question whether the
nder could or could not have
Cted otherwise, i... the question
Tesponsibility, Within the limits

- What the injury to society per-
Mits, one should try to choose the
atment which is most likely,
‘;gether by deterrence or reforma-
I D, to make similar actions un-
ely to be repeated in the
Mture , ., . This balance between
N € Injury that a man has done,
b:d the degree to which he should
g restrained or otherwise inter-
fred with, seems to me to be
¢ essence of the principle of

tr

her

justice.” In other words, punish-
ment is a necessary evil, only
justifiable when the nuisance to
the community has become intoler-
able and the benefit to the com-
munity by inflicting punishment is
greater than the damage done to
the offender.

But Lcrd Longford insisted
that it is not only the objective
gravity of the offence which has
to be taken into account when
trying to arrive at a just punish-
ment, but also the subjective
culpability of the offender. Though
he admitted that the findings of
the psychologists make us more
and more dubious about our power
to arrive at any reliable judgement
of the degree of culpability in.
another, All the same, he insisted
that any sentence of punishment
must include not only a moral
condemnation of the action which
is punished, but also a moral
judgement of the guilt of the man
who has performed the action.
“The idea of a minimum level of
moral guilt,” he says, “involving
some assessment at least of the
convicted man’s mentality, is
inseparable from legal punish-
ment,”

At this point the argument was
interrupted by three short tutor-
ials from Lord Longford on some
contemporary moral philosophers
on humanism and on Christian
Ethics. The argument was later
resumed in an interesting and even
moving conversation between Lord
Longford and the clergy on the
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value of accepted suffering, and
especially of vicarious suffering,
as an act of reparation and a
weapon for the defeat of evil. In
this respect the Cross of Christ is
seen to have a special significance.
Christ’s acceptance of suffering
and death on Calvary is “incom-
parably the most valuable act of
suffering which has ever been per-
formed in the history of the human
race.” All Christians are called to
take their share in redemptive
work by attempting both to accept
their own sufferings and to offer
them to God, and by attempting
to share in the sufferings of others,
The final words of the conversation
are “when one meets a prisoner
or ex-prisoner, it is not enough to
say to oneself ‘there but for the
grace of God go I'. One should
say rather ‘there by the grace of
God go I'. With Father Damien
we should move to lie down be-
side him and to wash his feet as
those of the Disciples were once
washed by the hands of the
Master.”

I am in entire agreement with
Lord Longford that you cannot
exclude retribution from the idea
of punishment without destroying
the idea of punishment altogether.
If you seek only to deter or to
reform, you can deter by a system
of reprisals which takes no
account of the responsibility of
the individuals who are its victims.
But that is not punishment. You
can reform by sending to school or
to a mental hospital, as the case

may be. But that also is pot
punishment. This is clearly se¢®
by a comparison between sending
a boy to school, sending him t0 2
mental hospital and sending hi®
to an approved school. All thré®
subject him to compulsory trea"
ment. All three seek to impro¥é
him. But the third, the approV
school, is in addition a punis?
ment. It would be thought mo®
strous, and even pointless, to send
any boy to an approved scho0“
unless he in some way deser
it. Unless it was, in fact, due ¥
him because of his past action®
And this is the idea of retributio®
which turns the sending to 3"
approved school into a punish”
ment. )
Secondly, all men resent beinf
regarded as an automata. HOW
ever much we may make excusés
for ourselves, they are excuscs
that is, reasons why we chose *
act as we did. In other words, W
claim some degree of responsib’
ity and indignantly deny that W
had none. It is because of th®
consciousness of responsibility t!‘a |
punishment is recognised as beiné
due or just. |

Thirdly, a prisoner’s refor™
begins when he agrees to €O
operate with the authorities.
long as he regards his impriso?
ment as some kind of compulsofy
reformative treatment—an act ©
brain-washing—he is apt to resent
it and work against it. No ma?
likes to be improved against B
will! It is when the imprisonmé?
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i Tecognised as somehow being
¢ to him, the consequences of
als Past actions, as being, in fact,
Proper and deserved punishment,
3t he begins to accept it and to
re Willing to co-operate in his own
orm, I entirely agree with Lord
i gford that retribution is an
Portant elcment in reform.

The fundamental idea of punish-
ent is, therefore, that of paying
wac » of making reparation for
~Tong.doing, Its chief value lies

s acceptance by the wrong-
eoer himself; only so is it fully

Sctive. But it also has value as
4 public social condemnation of
Vll, as a moral judgement.

I think that Lord Longford
gfrhaps exaggerates the difficulty
e led by psychology in reaching
Cliable judgements of the guilt
i another, So far as the adminis-
Alion of the criminal law is con-
es:neq’ the first essential is to
t ablish objective guilt, that is
hat the prisoner really did commit
che offence with which he is

rged without a shadow of
“?“bt. and did it freely, that is,

At he was not under either out-

d or inward compulsion.

OCiety estimates the gravity of the
laignce by the tariff of punishments
i down by the legislature. The

dge leans over backwards trying
Whi nd extenuating circumstances
tinld-l reduce, but do not ex-
it gmsh subjective moral culpabil-

! do not extinguish, because,
OWever extenuating the circum-

NCes may have been, the

prisoner, not being under compul-
sion, did, in some degree, will the
offence. Some punishment is
therefore due, What punishment,
if any, should be exacted is a
practical decision, in which the
ideas of deterrence and reform are
uppermost. But since the offender
did commit the offence with some
degree of advertence, any penalty
prescribed by the law and propor-
tionate to the objective gravity of
the offence and mindful of ex-
tenuating circumstances, is just.
Just, that is, in a human, approx-
imate sense. Human finite know-
ledge cannot hope to equal the
omniscient justice of God. But it
remains a human duty to seek to
impose a punishment which is as
nearly as possible proportionate
to the gravity of the offence, and
the culpability of the offender.
This is the foundation of the idea
of punishment.

*The ldea of Punishment by
Lord Longford is published by
Jeffery Chapman (pp 102) at
10/6d.

“Capital Punishment and British
Politics” (George Allen & Unwin)
includes many references to Prison
Officers and their views on this
subject. Professor Christoph re-
veals in detail the workings of
British politics and assesses the
impact of the clash of ideas and
interests on govermental policy.
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