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It is commonly argued that Labour’s record on criminal justice has been characterised by a damaging ‘populism'. An apparently tough public opinion, fed by media-inspired moral panics, has placed a premium on punitive policies and rewarded those politicians who embrace and champion them. The resulting waves of 'tough on crime' policies, largely unsupported by criminological knowledge and research evidence, have had a baleful impact on rational and informed criminal justice policy.
That, at least, is the general line that one encounters in its various iterations in much of the current criminological literature that deals with what might broadly be termed ‘the politics of criminal justice’. In this paper I want to give some consideration to the conceptual weaknesses in some representative examples of this literature, particularly in relation to its two dominant categories: ‘punitiveness’ and ‘populism’.

I start by considering the locus classicus of the argument about punitiveness and populism: Tony Bottoms’ influential 1995 essay, ‘The Philosophy and Politics of Punishment and Sentencing’.
It was in this essay that Bottoms coined the term populist punitiveness ‘to convey the notion of politicians tapping into, and using for their own purposes, what they believe to be the public’s generally punitive stance’ (1995: 40). The term has proved remarkably influential and is probably what Bottoms’ essay is best known for. There is a degree of irony in this, for ‘populist punitiveness’ plays a relatively minor role in his argument.
In his essay Bottoms identifies three themes that he considers to be ‘of special importance in much recent change in criminal-justice systems’ (1999:38). These are just deserts and human rights as principles informing sentencing decisions; managerialism as a principle for organising the operation, delivery and monitoring of criminal justice processes; and the concept of the ‘community’ as a principle informing sentencing reforms.

The broader context for these themes and the changes that they have wrought is what Bottoms calls, following Anthony Giddens, the ‘disembedding processes of modernity’ (1995: 47). Developments associated with these processes – such as the rise of individualism, technological innovation and the disorienting impact of globalisation – provide the explanatory context for the three thematic changes Bottoms highlights. 
‘Populist punitiveness’, by contrast, is largely an add-on to Bottoms’ analysis. It is, he argues, a ‘more overtly political dimension’ to sentencing trends (1995: 39), ‘political’ here signifying the transitory and the superficial. The result, according to Bottoms, is as follows:

[M]ost criminal-justice systems will contain some features reflecting the themes of just deserts/human rights, managerialism, and community; but that is not necessarily the case as regards populist punitiveness, that factor being potentially more closely tied to short-term political considerations. (1995: 48).
Indeed populist punitiveness has a distinctly unpredictable and contingent quality. It ‘grows less obviously… out of long-term social change’ (1995: 18), Bottoms writes, and is dependent more on a politician’s own predilections and desire for popularity than it is on objective or structural factors. That said, populist punitiveness does correspond with the lived experience of the population. The ‘increased crime rate’ and the ‘fairly widespread sense of insecurity’ offers a rich seam which the ‘politician seeking popularity can reasonably easily tap into’, writes Bottoms (1995: 47).
There are two implications here that I would in particular like to draw out. First, Bottoms points to the broader context out of which populism and punitiveness emerge. He offers an explanatory framework by which certain social processes give rise to certain social anxieties and a corresponding political response. Populist punitiveness is not, in other words, merely a spontaneous eruption in the heart of the body politic. That said, Bottoms also argues that these processes are in no sense determinative. Populist punitiveness sits in relative autonomy to them, a loosely connected feature rather than a deeply embedded element.
Second, this relative autonomy places significant explanatory weight for why populist punitiveness arises on the freely determining decisions of politicians. Playing the populist punitiveness card confers certain benefits on those politicians who seek to do so. But politicians are in no sense compelled to so play that card and they could just as easily chose not to play it. Populist punitiveness is thus largely a form of political voluntarism, an act of will on the part of the politician largely undetermined by objective structural factors.
Bottoms’ conceptualisation of populist punitiveness as sitting in relative autonomy to broader social processes and as being the product of political voluntarism has set the frame for much of the criminological theorising in this area ever since. To track this influence, I will consider contributions by two of the most influential contemporary criminologists: Jock Young and Michael Tonry.
In an essay on New Labour’s criminal justice record, published in 2003, Jock Young makes the following observation:

In the last resort spokespeople for New Labour will turn to their focus groups and to opinion polls and argue that they merely do what the people want. But is it really surprising, given the direction of political leadership and the prevalent mass media coverage of crime, that public opinion is pushed in a pessimistic and vindictive direction?... Of course, politicians and a media banging the law-and-order drum are not the sole reason for such [pessimistic and vindictive] views existing. The level of economic and ontological insecurity in late modernity guarantees that public anxieties are constantly generated… But it is in precisely such a context that the government should provide objective assessments of the crime situation.’ (2003: 41).
That the government has not provided the requisite leadership in these matters is a fundamental failing, in the view of Young, and his frustration with New Labour is palpable throughout his essay. Their policies, he claims, ‘fly directly in the face of research evidence, and would seem almost wilfully to ignore expert opinion’ (2003: 36). He excoriates Labour for increasing police numbers and expanding the prison estate at a time when the official crime rate has been falling. ‘The level of unreason displayed by such actions beggars belief’ (2003: 46), he writes. There is also a sense of weariness and disappointment over opportunities missed and roads not taken. His essay concludes on the following, rather doleful, note: ‘each progressive moment is submerged amid a welter of populism’ (2003: 46).
In a similar vein, Michael Tonry passes a scathing judgement on Labour in his book, Punishment and Politics, published in 2004. He accuses ministers of pursuing ‘ineffective’ criminal justice policies that have caused ‘unnecessary human suffering’ and a ‘waste of public resources’ out of a self-interested desire to stay in power (2004: ix). England offers fertile ground for such policies, Tonry believes, because, the ‘English… people seem better able to endure the suffering of others, especially of criminals, than… citizens of most Western countries’ (2004: 60-61).
Tonry argues that this cultural pattern was for many years offset by the elite policy-making tradition in England, in which policy formation in the field of criminal justice was kept ‘in the hands of professionals’ (2004: 64). New Labour’s decision from the early 1990s on ‘to abandon the insulated English governmental conventions and traditions in favour rawer anti-crime politics’ has given succour to the underlying punitive tendencies permeating English culture.
Tonry is puzzled by these recent changes. Notwithstanding his remarks about the self-interested pursuit of power, he is perplexed about why it is that Labour has opened this particular Pandora’s box. ‘Those answers are known, if by anyone, only by senior figures in the Labour Party’ is his despairing and rather unsatisfactory answer (2004: 70).
Young and Tonry offer two representative criminological accounts of recent criminal justice developments under New Labour. Most readers will also disagree with details of their arguments. In the world of dodgy dossiers and corrupt arms deals Young’s expectation that governments should provide ‘objective assessments’ will strike some as well-meaning, if naïve. Most English people hold unsavoury views on some issue or other, but are they really that much more reactionary than their continental cousins, as Tonry suggests? The far right is a rather more significant political force in France and Italy, for instance, than it is in Britain. But Young and Tonry articulate with great clarity certain themes in relation to ‘punitiveness’ and ‘populism’ common to much recent writing. In particular, those two themes already identified in Bottoms’ analysis reappear.

First is the question of the underlying context in which the apparent shift to more ‘punitive’ and ‘populist’ forms of policy making has taken place. Young offers a sociological and historical explanation, relating shifts in criminal justice policy-making to the broader social and economic changes of ‘late modernity’. This argument resonates strongly with that of Bottoms’, albeit using slightly different terminology.
Tonry is sceptical of the explanatory value of ‘late modernity’ as a factor influencing policy development. While all western countries have been affected by late modernity, he argues, only a few – notably Britain, America and parts of Australia – have gone down a punitive path. Putting to one side the validity of his assertion that only certain Anglophone countries have taken a punitive turn, we might recall that Bottoms resolved this apparent paradox by positing the relative autonomy of punitive populism.

Tonry’s resolution echoes Bottoms’ in certain respects. The ‘best explanations’, he argues, ‘remain parochially national and cultural’ (2001b: 518; see also 2004: 121). ‘[C]ruel punishments and other intolerances’ come about ‘in the heat of an historical moment’, he writes (2001a: 169). They are ‘contingent’ in relation to broader social processes, rather than being determined by them (2001b: 518).

But if this sounds rather like Bottoms’ explanation, the resemblance is superficial. For Tonry posits a cyclical view of history in which ‘recurring normative cycles’ (2001a: 179) are a perennial feature of human society. This essentially pre-modern understanding of the dynamics inherent in human society can be traced back to the philosophers of classical antiquity. It was the essential innovation of modernity to reject this worldview and to conceive of history as a future-oriented dynamic marked by the onward march of progress, rather than simply being the endless repetition of past forms (see Callinicos 2007).
Given the troubled history of the twentieth century, as well as the significant potential threats posed by climate change in the current century, this optimistic belief in the inevitability of human progress is problematic to say the least. But a cyclical view of history does not resolve this problem. To understand why, consider the following, from Tonry’s 2001 essay, ‘Unthought thoughts’:

In western countries, the pendulum swings between conservative and liberal policies are so regular as to be a cliché. And the same thing is true in recent centuries in relation to punishment’ (2001a: 167).

It seems an almost too easy point to make that Tonry here elides those natural laws systematised in the Newtonian laws of motion with historical institutions that are obviously not the result of natural laws, but rather the product of social relations and political processes. In doing so Tonry engages in what Marx described as ‘reification’, the tendency to treat as objectively occurring what is in fact the product of human relationships. The acute conceptual confusion this causes was well summarised by the Hungarian Marxist Georg Lukács nearly a century ago:
‘[A] relation between people takes on the character of a thing and thus acquires a “phantom objectivity”, an autonomy that seems so strictly rational and all-embracing as to conceal every trace of its fundamental nature’ (1922/1971: 83).

In attempting to find what he considers a more satisfactory explanation for recent policy developments than that afforded by modernity, Tonry ends up reifying historical and social processes.
On the face of it this is trap that Bottoms and Young avoid. But their references to ‘modernity’, with or without the ‘late-‘, and their discussions of ‘disembedding’ and ‘market relationships’, of individualism and technological change, are deceptive. This relates to a more fundamental problem with the resort to ‘modernity’ as an explanation for historical change. To see why this is the case, let us consider briefly Young’s discussion of ‘late-modernity’ in his book The Exclusive Society.
In that book Young traces the historical changes attendant on the shift from what he terms, following Eric Hobsbawn, the ‘Golden Age’ of post-war modernity to the crisis era of late-modernity. The terminology used by Young is not without its problems. The 1950s and 1960s were hardly a ‘Golden Age’ for the urban poor in Britain’s major cities, or for the people of Korea, Vietnam or any number of other third world countries subject to western military intervention during that period. But no matter.
The two processes Young seeks to uncover are what he calls the ‘cultural revolution of individualism and the economic crisis and restructuring of labour markets of the advanced industrial world’ (1999: 6). Taken together these two factors, along with associated developments, comprehensively disorganised and unpicked what Young at one point describes as the ‘functionalist dream’ (1999: 3) of the Golden Age.
In explaining the underlying dynamic of these changes Young argues that they ‘are the result of market forces and their transformation by the human actors involved’ (1999: 7). The reference to market forces here in interesting, hinting as it does at one of the central features of capitalist economies: namely the exchange of commodities in the market place via the cash nexus. But while Young argues that market forces have been transformed by human actors, their specific provenance is left unexplained. This looks suspiciously like another example of reification. For ‘market forces’ do not have an existence outside of the framework of the capitalist political economy. And capitalism, as Ellen Meiksins Wood points out in The Origin of Capitalism, is the relatively recent construction of humans, grounded in the social relations into which they enter. It is not an independently occurring or natural phenomenon imposed upon human society from outside (2002).
Appeals to modernity, with or without its ‘late-’ prefix, thus explain too little by assuming too much. By eliding certain social and cultural products of the operations of capitalism with the political economy of capitalism itself they tend towards rendering as natural and objective those features of contemporary society that any critical discipline worth its name should seek to explain and understand.

Second is the question of the role of politics and politicians in relation to criminal justice policy-making. For both Young and Tonry political responsibility involves maintaining a steady, unflustered policy course while navigating the shifting currents of public opinion and media hysteria. Political opportunism, by contrast, involves surrendering to the currents, giving the public and the media what it wants. This is obviously much closer to Bottoms’ own concept of the role of the political.
One of the features of Bottoms’ perspective on politics, I noted earlier, was the tendency to view the political as largely transitory and superficial. The political process – and particularly the taint of so-called ‘politicisation’ – gets in the way of rational policy making. The challenge is to keep it at arms length. Given the debased nature of contemporary party politics this distaste for the political is understandable. But such a position does risk collapsing into an anti-democratic paternalism. Tonry’s apparent scorn for much of the English public and his barely concealed elitism is rather distasteful in this regard. Young’s public is a malleable entity, open to a change of heart if only Labour politicians were to discharge their political responsibilities.
The horizon of the political for both writers is thus radically foreshortened. The challenge for politicians in relation to criminal justice largely involves the effective management of public opinion, whether through educating it or marginalising it, holding the line so that the experts can get on with the difficult job of policy-making insulated from corrosive effects of public sentiment. As Ian Loader has recently shown, this essentially ‘Platonic’ notion of sacred guardianship was a prevalent feature within governing circles until relatively recently (Loader 2006). But in its contemporary guise, it has much in common with certain themes associated with ‘Third Way’ thinkers such as Anthony Giddens, who argue that with the definitive triumph of capitalism over alternative ways of organising society, the challenge of politics becomes the management of the status quo and the introduction of incremental reforms. Indeed, it is axiomatic to much ‘Third Way’ thinking that this is the only realistic option available to contemporary politicians; that more transformational aspirations are but utopian pipe-dreams.
 But as political theorist Alex Callinicos has pointed out, ‘[i]t is hard not to see this as… a de-ideologization of politics, as the latter is reduced to a form of problem solving’ (Callinicos 1999: 83).
Regardless of its virtues as a normative vision for politics, it must be debateable whether, as a descriptive account, this understanding of politics adequately captures the nature of the political processes that have culminated in today’s so-called populist punitive criminal justice policies.
Consider, for instance, the analysis offered by David Harvey in his recent book, A Brief History of Neoliberalism. Like Young and Bottoms, Harvey points to the profound changes wrought across the capitalist world from the early 1970s. Prior to these changes, the political-economic arrangements of the post-War period were characterised by what, to quote Harvey:

is now usually referred to as “embedded liberalism” to signal how market processes and entrepreneurial and corporate activities were surrounded by a web of social and political constraints and a regulatory environment that sometimes restrained but in other instances led the way in economic and industrial strategy’ (2005: 11).
From the early 1970s, however, Harvey argues that there was a ‘serious crisis of capital accumulation’ (2005: 57). The neoliberal project, he claims, sought to ‘disembed capital’ (2005:11) from the constraints imposed upon it by embedded liberalism, in order to ‘re-establish the conditions for capital accumulation and to restore the power of economic elites’ (2005: 19).
This neoliberal turn, Harvey points out, was a profoundly political project. This is true in the simple sense: it involved politicians implementing particular programmes with the intention of achieving a particular result. It is also true in the sense that it involved a root-and-branch reordering of the institutions of the state in ways that have systematically shifted the balance between coercion and consent; between the elites and popular movements; between the power of the executive and the power of the institutions of representative democracy. To quote again from Harvey:
[N]eoliberalism does not make the state or particular institutions of the state (such as the courts and police functions) irrelevant… There has, however, been a radical reconfiguration of state institutions of practices’ (2005: 78).

This raises a number of important questions in relation to those criminal justice developments that tend to fall under the moniker of ‘punitiveness’ and ‘populism’. By way of conclusion I address them here briefly.

First, Harvey’s analysis foregrounds questions of the nature and role of the political in relation to recent criminal justice developments. Contemporary criminology, as I have attempted to demonstrate, is marked by a tendency to displace the political to the margins, either from an assumption that it is largely irrelevant to policy formation, or from a belief that only by so displacing it will effective policy making be possible. The implication here is that it is possible to mark out a pristine space of rational criminal justice policy making, unaffected by political or other institutional pressures and agendas. But if neoliberalism is, as Harvey contends, little short of a full-blown project to reconstruct the political economy of the capitalist states, it is implausible to think that criminal justice will be unaffected by this process. Indeed, the centrality of criminal justice to contemporary politics suggests that it is also central to the neoliberal project. 
Second, it places the question of the structural determinants of criminal justice policies in a new light. The New Labour project, with its emphasis on the family, community and social order, might reasonably be considered a response to the social disruptions of neoliberalism, seeking to blend a neoliberal political economic project with a more socially conservative set of social policy interventions. This would be in keeping with what Harvey argues has been the recent, neo-conservative, answer to the contradictions inherent in neoliberalism. In particular, Harvey points to the neo-conservative ‘concern for order as an answer to the chaos of individual interests, and… [the] concern for an overweening morality as the necessary social glue to keep the body politic secure in the face of external and internal dangers' (2005: 82). In such a context, the expansion and extension of criminal justice policy prescriptions to ever more areas of public policy, which has been such a hallmark of New Labour’s time in office, is an entirely predictable development.
Moreover the political marketing of social conservatism to voters is an integral and managed part of the project that is far from being simply a search for electoral advantage. The constant drive to show ‘super-toughness’ is a sign of how the imperatives of the neoconservative project permeate political life in the absence of an alternative agenda.
Third, and finally, these considerations shed new light on one of the preoccupations of Bottoms’, Young’s and Tonry’s analyses: the degree to which populist punitiveness is a contingent phenomenon. It should be clear by now that there are reasons for thinking that it is anything but incidental to the contemporary political economy of neoliberalism. Indeed, it could be argued that so-called populist punitiveness is a quintessentially neoliberal set of policy interventions and rhetoric. That point noted, neoliberalism itself is a historically local set of prescriptions to address the crisis of accumulation in contemporary capitalist economies. The challenge of thinking critically about populist punitive policies involves reflecting on their relationship to broader political economic processes, while resisting the tendency to reify either.
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